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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Lee S.  Dr eyf us,  Jr . ,  Judge.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s case comes t o us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   The appel l ant ,  Rai nbow 

Count r y Rent al s and Ret ai l ,  I nc. ,  d/ b/ a Oconomowoc Rent al  Cent er  

( Rai nbow) ,  appeal ed an or der  of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Lee S.  Dr eyf us,  Jr . ,  Judge,  gr ant i ng summar y j udgment  t o 

Amer i t ech Publ i shi ng,  I nc. ,  d/ b/ a Amer i t ech Adver t i s i ng Ser vi ces 

( API ) .  
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I .  I SSUE 

¶2 The cour t  of  appeal s cer t i f i ed t he f ol l owi ng quest i on:   

Whet her  t hi s cour t ’ s hol di ng i n Di scount  Fabr i c House of  Raci ne,  

I nc.  v.  Wi sconsi n Tel ephone Co. ,  117 Wi s.  2d 587,  345 N. W. 2d 417 

( 1984) ,  t hat  an excul pat or y c l ause i n a yel l ow pages adver t i s i ng 

cont r act  was unconsci onabl e as agai nst  publ i c pol i cy i s st i l l  

v i abl e t oday gi ven t he changes t hat  have occur r ed i n t he 

t el ecommuni cat i ons i ndust r y i n t he t wo decades si nce t hat  

deci s i on.    

¶3 We concl ude t hat  Di scount  Fabr i c i s st i l l  v i abl e 

t oday.   However ,  t he case pr esent ed t o us i s f act ual l y di st i nct  

f r om Di scount  Fabr i c i n t wo i mpor t ant  ways.   Fi r st ,  Amer i t ech 

does not  possess a monopol y as Wi sconsi n Tel ephone di d when 

Di scount  Fabr i c was deci ded.   Second,  when compar i ng al l  of  t he 

c i r cumst ances of  t hi s case wi t h Di scount  Fabr i c,  t he c l ause at  

i ssue i s not  excul pat or y,  but  r at her ,  a val i d and enf or ceabl e 

st i pul at ed damages cl ause.   Ther ef or e,  we af f i r m t he ci r cui t  

cour t ’ s gr ant  of  summar y j udgment  i n f avor  of  API .  

I I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 On August  8,  1999,  Rai nbow cont r act ed wi t h API  f or  t he 

l i s t i ng of  i t s  busi ness i n t he November  1,  1999,  edi t i on of  t he 

Oconomowoc and Waukesha Amer i t ech Pages Pl us Yel l ow Pages 

t el ephone di r ect or i es,  i n addi t i on t o t he May 1,  2000,  edi t i on 

of  t he Wat er t own Amer i t ech Pages Pl us Yel l ow Pages t el ephone 

di r ect or y.   API  subsequent l y omi t t ed Rai nbow' s ent i r e l i s t i ng 

f r om each of  t he di r ect or i es.    
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¶5 On Januar y 7,  2002,  Rai nbow f i l ed a compl ai nt  agai nst  

API  i n t he Ci r cui t  Cour t  f or  Waukesha Count y al l egi ng br each of  

cont r act  and negl i gence f or  busi ness l osses r esul t i ng f r om API ' s  

omi ssi on of  Rai nbow' s adver t i sement  i n t he di r ect or i es.   As an 

af f i r mat i ve def ense,  API  cont ended t hat  i f  a cont r act  di d exi st  

bet ween t he par t i es,  t he cont r act  cont ai ned a l i qui dat ed damages 

pr ovi s i on l i mi t i ng t he l i abi l i t y  of  API  on t he cont r act .   Thi s 

pr ovi s i on r eads as f ol l ows:  

8.  ERRORS I N OR OMI SSI ONS OF ADVERTI SI NG SOMETI MES 
OCCUR.   ANY ERRORS OR OMI SSI ONS MUST BE REPORTED TO US 
WI THI N ONE HUNDRED TWENTY ( 120)  DAYS AFTER THE I SSUE 
DATE OF THE DI RECTORY;  OTHERWI SE,  WE WI LL HAVE NO 
LI ABI LI TY TO YOU.   I N ORDER TO MAI NTAI N OUR PRI CI NG 
SCHEDULES,  WE CANNOT AND DO NOT ACCEPT LI ABI LI TY FOR 
LOST PROFI TS OR FOR ANY I NCI DENTAL OR CONSEQUENTI AL 
DAMAGES ARI SI NG OUT OF ERRORS OR OMI SSI ONS.   WE ARE 
ALSO NOT RESPONSI BLE FOR ERRORS OR OMI SSI ONS CAUSED BY 
ACTS OF GOD,  GOVERNMENTAL AUTHORI TY OR OTHER ACTS 
BEYOND OUR REASONABLE CONTROL.   I F AN ERROR OR 
OMI SSI ON SHOULD OCCUR,  UNLESS A GREATER LI MI T TO OUR 
LI ABI LI TY HAS BEEN AGREED TO BY US I N WRI TI NG FOR 
WHI CH YOU HAVE AGREED TO PAY ADDI TI ONAL CHARGES FOR 
OUR TAKI NG A GREATER RI SK OF LOSS,  YOU AGREE THAT THE 
FOLLOWI NG MAXI MUM ADJUSTMENTS TO THE I NVOI CED AMOUNTS 
WI LL APPLY AS A FI NAL RESOLUTI ON:  

a.  Al l  ot her  cont ent  er r or s ( ot her  t han t hose 
speci f i ed i n t hi s par agr aph) .  .  .  .  10% 

b.  I ncor r ect  spel l i ng of  a wor d ( ot her  t han busi ness 
name) .  .  .  .  10% 

c.  I ncor r ect  sequenci ng of  di spl ay 
adver t i sement .  .  .  .  20% 

d.  Wr ong al t er nat e phone number ,  e- mai l  addr ess or  
ot her  i dent i f i cat i on.  .  .  .  25% 

e.  I ncor r ect  spel l i ng of  a busi ness name.  .  .  .  65% 

f .  Wr ong addr ess.  .  .  .  65% 
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g.  Wr ong pr i mar y t el ephone number .  .  .  .  100% 

h.  Compl et e omi ssi on of  an adver t i s i ng 
uni t .  .  .  .  100% pl us a f ut ur e PAGESPLUS 
adver t i s i ng cr edi t  of  l i ke amount  

i .  Wr ong col or .  .  .  .  amount  i nvoi ced f or  t he 
r equest ed col or  

j .  No adj ust ment s wi l l  be made on adver t i s i ng uni t s 
( ei t her  di spl ay or  l i s t i ng)  whi ch wer e f r ee t o 
you or  f or  whi ch no char ge was made or  i nvoi ced.  

UNDER NO CI RCUMSTANCES ( 1)  WI LL OUR LI ABI LI TY FOR ANY 
ADVERTI SI NG UNI T EXCEED THE AMOUNT YOU HAVE ACTUALLY 
PAI D FOR I T TOGETHER WI TH FUTURE PAGESPLUS ADVERTI SI NG 
CREDI T OF LI KE AMOUNT NOR ( 2)  WI LL WE HAVE ANY 
OBLI GATI ON TO RECALL,  SUPPLEMENT OR OTHERWI SE AMEND 
DI RECTORI ES.    

¶6 Pr i or  t o t he omi ssi ons,  Fr ank Paol et t i ,  an API  

r epr esent at i ve,  and Ki m Gr adi nj an,  one of  Rai nbow' s co- owner s,  

s i gned an Amer i t ech Cust omer  Recei pt .   The document  consi st ed of  

a f r ont  and back page.   The f r ont  page l i s t ed t he di r ect or i es 

t hat  Rai nbow' s adver t i sement  was t o appear  i n,  al ong wi t h t he 

mont hl y char ge f or  each adver t i sement .   The back page l i s t ed t he 

t er ms of  t he agr eement .   I mmedi at el y above t he si gnat ur e l i ne on 

t he f r ont  page,  t he cont r act  i ncl uded t he f ol l owi ng l anguage:  

I  HAVE READ AND UNDERSTAND THE TERMS AND CONDI TI ONS ON 
THE FACE AND REVERSE SI DE,  PARTI CULARLY THE PARAGRAPH 
WHI CH LI MI TS MY REMEDI ES AND PUBLI SHER' S MAXI MUM 
LI ABI LI TY I N THE EVENT OF ANY ERROR OR OMI SSI ON.  

¶7 Rai nbow does not  di sput e t hat  t he omi t t ed adver t i s i ng 

was subj ect  t o t he cont r act .   Fur t her mor e,  Rai nbow admi t t ed t hat  

Gr adi nj an si gned t he cont r act  and r ead t he cont r act  pr i or  t o 

s i gni ng i t .    
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¶8 On June 2,  2003,  API  f i l ed a par t i al  summar y j udgment  

mot i on t o l i mi t  t he cont r act  damages t o t he amount  set  f or t h i n 

t he schedul e of  pot ent i al  damages wi t hi n t he cont r act  and t o 

di smi ss t he negl i gence cl ai m.   I n r esponse,  Rai nbow ar gued t hat  

t he damage l i mi t at i on pr ovi s i on was voi d and unenf or ceabl e under  

t hi s cour t ' s  deci s i on i n Di scount  Fabr i c,  117 Wi s.  2d 587.   

Addi t i onal l y,  Rai nbow conceded t hat  t he economi c l oss doct r i ne 

bar r ed i t s negl i gence cl ai m,  and i t  agr eed t o di smi ss t hat  cause 

of  act i on.    

¶9 I n suppor t  of  i t s  mot i on,  API  submi t t ed an af f i davi t  

f r om Cr ai g Cer qua,  one of  API ' s Wi sconsi n r egi onal  mar ket i ng 

manager s.   Cer qua made t he f ol l owi ng per t i nent  asser t i ons:   ( 1)  

API ' s compet i t or s,  i ncl udi ng USXchange and Yel l ow Book USA,  

publ i sh t hei r  own ver si on of  yel l ow pages t el ephone di r ect or i es 

i n al l  of  t he maj or  di r ect or y mar ket s t hr oughout  Wi sconsi n;  ( 2)  

Begi nni ng appr oxi mat el y 20 year s ago,  compani es such as 

Communi t y Di r ect or i es,  I nc.  ( whi ch was pur chased by Spr i nt  i n 

t he ear l y 1990s and i s now known as Yel l ow Book USA) ,  have 

compet ed wi t h API  i n most  of  t he maj or  di r ect or y mar ket s 

t hr oughout  Wi sconsi n;  ( 3)  Si nce 1998,  USXchange has annual l y 

publ i shed t he " Mi l waukee One Book"  cover i ng t he gr eat er  

Mi l waukee met r opol i t an ar ea;  ( 4)  Consumer s i n t he Waukesha ar ea 

consul t ed API ' s compet i t or s 9 per cent  of  t he t i me i n 1998,  

compar ed t o 41 per cent  of  t he t i me i n 2002;  ( 5)  Consumer s i n t he 

Mi l waukee ar ea consul t ed API ' s compet i t or s f our  per cent  of  t he 

t i me i n 1998,  compar ed t o 33 per cent  of  t he t i me i n 2002;  ( 6)  

For  sever al  year s,  USXchange has i nvest ed subst ant i al  sums of  
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adver t i s i ng money i n var i ous medi a out l et s;  and ( 7)  Yel l ow pages 

di r ect or i es ar e avai l abl e on t he I nt er net ,  and sever al  

compet i t or s cur r ent l y publ i sh such i nf or mat i on on t he I nt er net .    

¶10 I n r esponse,  Rai nbow submi t t ed t he af f i davi t  of  Fr ank 

Paol et t i ,  API ' s r epr esent at i ve t o t he t r ansact i on.   Paol et t i  

made t he f ol l owi ng asser t i ons:  ( 1)  Al t hough ot her  books sol d ads 

t hat  wer e di st r i but ed t hr oughout  t he r el evant  ar eas,  t her e was 

no ot her  book t hat  had t he dept h of  di st r i but i on compar abl e t o 

t hat  of  API ' s publ i cat i on;  ( 2)  API  had no r eal  compet i t or s i n 

t he mar ket  dur i ng t he r el evant  t i me f r ame;  and ( 3)  Dur i ng t he 

negot i at i ons wi t h Rai nbow,  he was not  aut hor i zed t o change t he 

t er ms of  t he cont r act  bet ween t he par t i es.    

¶11 On August  4,  2003,  t he c i r cui t  cour t  i ssued an or al  

deci s i on and or der  gr ant i ng API ' s mot i on f or  par t i al  summar y 

j udgment ,  whi ch ef f ect i vel y enf or ced t he t er ms of  t he cont r act  

as st at ed.   The cour t  det er mi ned t hat  t he c i r cumst ances t hat  

exi st ed when Di scount  Fabr i c was deci ded wer e si gni f i cant l y 

di st i ngui shabl e f r om t he ci r cumst ances t hat  ar e pr esent  i n t hi s 

case.   The cour t  r ecogni zed t hat  dur i ng t he r el evant  t i me f r ame 

i n Di scount  Fabr i c,  Wi sconsi n Tel ephone had a monopol y on l ocal  

t el ephone ser vi ce;  t her e wer e no ot her  ser vi ce opt i ons avai l abl e 

t o t he pl ai nt i f f  i n Raci ne i n 1978.   I n cont r ast ,  Rai nbow had 

ot her  l ocal  t el ephone ser vi ce pr ovi der s and ot her  yel l ow pages 

pr ovi der s avai l abl e t o t ake i t s busi ness.   Fur t her mor e,  t he 

cour t  det er mi ned t hat  t he pr ovi s i ons of  API ' s adver t i s i ng 

cont r act  wer e c l ear l y st at ed on a one- page,  t wo- si ded document .   

The cour t  al so not ed t hat  t hese ki nds of  busi ness cont r act s 
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wher e t he par t i es st i pul at e t o t he damages i n t he event  some 

ki nd of  har m occur s have been appr oved by t he cour t s wi t h gr eat  

r egul ar i t y.   Thus,  under  al l  t he c i r cumst ances,  t he cour t  

det er mi ned t hat  API ' s cont r act  was not  unconsci onabl e as agai nst  

publ i c pol i cy.    

¶12 On November  4,  2003,  t he cour t  ent er ed i t s  wr i t t en 

or der  f or  summar y j udgment ,  and on Januar y 28,  2004,  Rai nbow was 

awar ded $5253 ( 100 per cent  of  t he annual  cost  of  t he omi t t ed 

ads) ,  t oget her  wi t h t axabl e cost s.   Rai nbow appeal ed,  and t he 

cour t  of  appeal s  cer t i f i ed t he af or ement i oned quest i on t o t hi s  

cour t .    

I I I .  STANDARD OF REVI EW 

¶13 Thi s case comes bef or e us on summar y j udgment .   " We 

r evi ew a c i r cui t  cour t ' s  gr ant  of  summar y j udgment  

i ndependent l y,  appl y i ng t he same met hodol ogy as t he c i r cui t  

cour t . "   Smaxwel l  v.  Bayar d,  2004 WI  101,  ¶12,  274 Wi s.  2d 278,  

682 N. W. 2d 923 ( c i t i ng Town of  Del af i el d v.  Wi nkel man,  2004 WI  

17,  ¶15,  269 Wi s.  2d 109,  675 N. W. 2d 470) .   Pur suant  t o 

Wi s.  St at .  § 802. 08( 2)  ( 2003- 04) ,  summar y j udgment  " shal l  be 

r ender ed i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "   " We vi ew t he summar y j udgment  

mat er i al s i n t he l i ght  most  f avor abl e t o t he nonmovi ng par t y. "  

Smaxwel l ,  274 Wi s.  2d 278,  ¶12 ( c i t i ng Tor ger son v.  

Jour nal / Sent i nel ,  I nc. ,  210 Wi s.  2d 524,  537,  563 N. W. 2d 472 
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( 1997) ) .   " Summar y j udgment  shoul d not  be gr ant ed,  ' unl ess t he 

f act s pr esent ed concl usi vel y show t hat  t he pl ai nt i f f ' s  act i on 

has no mer i t  and cannot  be mai nt ai ned. ' "   I d.  ( quot i ng Goel z v.  

Ci t y of  Mi l waukee,  10 Wi s.  2d 491,  495,  103 N. W. 2d 551 ( 1960) ) .   

" Wher e t he mat er i al  f act s ar e not  di sput ed,  t he cour t  i s  

pr esent ed sol el y wi t h a quest i on of  l aw,  subj ect  t o de novo 

r evi ew. "   I d.  ( c i t i ng Wi nkel man,  269 Wi s.  2d 109,  ¶16) .    

I V.  ANALYSI S 

¶14 Rai nbow chal l enges t he ci r cui t  cour t ' s  deci s i on 

r egar di ng par t i al  summar y j udgment .   Rai nbow essent i al l y  

cont ends t hat  Di scount  Fabr i c i s exact l y on poi nt  wi t h t he f act s 

of  t hi s case,  and t her ef or e,  i t  shoul d cont r ol  our  deci s i on.   We 

do not  r each t he same concl usi on.  

¶15 I n Di scount  Fabr i c,  117 Wi s.  2d  at  589,  Wi sconsi n 

Tel ephone omi t t ed t he pl ai nt i f f ' s  t r ade name f r om i t s 

adver t i sement  i n t he 1978 Raci ne yel l ow pages af t er  cor r ect l y 

pr i nt i ng t he same ad f or  t hr ee consecut i ve year s.   The pl ai nt i f f  

sued f or  damages,  and t he t el ephone company r ai sed as a def ense 

t he f ol l owi ng cl ause f r om t he f or m cont r act  t hat  t he t el ephone 

company used f or  al l  of  i t s  yel l ow pages adver t i s i ng sal es:   

" Appl i cant  agr ees t hat  t he Tel ephone Company shal l  not  be l i abl e 

f or  er r or s or  omi ssi ons ( i ncl udi ng t ot al  omi ssi ons)  i n di r ect or y  

adver t i s i ng beyond t he appl i cabl e char ges f or  t he i t em or  i t ems 

i n whi ch er r or s  or  omi ssi ons occur  f or  t he i ssue l i f e of  t he 

di r ect or y i nvol ved. "   I d.    
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¶16 The cour t  det er mi ned t hat  t he above cl ause made t he 

cont r act  excul pat or y i n nat ur e. 1  I d.  at  590- 91.    

A c l ear er  exampl e of  a t ake- i t - or - l eave- i t  
t r ansact i on i s har d t o i magi ne.   The onl y way Di scount  
Fabr i c House coul d pur chase a di spl ay ad i n t he yel l ow 
pages was t o s i gn a st andar d f or m cont r act  pr ovi ded by 
t he t el ephone company.   Al t hough t her e ar e " yel l ow 
pages"  publ i shed by i ndependent  publ i sher s,  t he 
t el ephone company' s yel l ow pages i s t he onl y one 
di st r i but ed t o ever yone wi t h a t el ephone.    

I d.  at  591.    

¶17 The cour t  not ed t hat  Wi sconsi n Tel ephone possessed " a 

deci s i ve advant age of  bar gai ni ng st r engt h. "   I d.  at  594.   At  t he 

t i me of  t he deci s i on,  Wi sconsi n Tel ephone was a monopol y subj ect  

t o r egul at i on by t he Publ i c Ser vi ce Commi ssi on.   I d.  at  593.   

The cour t  r ecogni zed t hat  Wi sconsi n Tel ephone had " an excl usi ve 

pr i vat e adver t i s i ng busi ness whi ch,  i f  not  l egal l y monopol i st i c,  

i s  t i ed t o i t s  publ i c ut i l i t y  ser vi ce of  pr ovi di ng t el ephone 

ser vi ce. "   I d.  at  594.   The cour t  went  on t o st at e t hat  " [ t ] her e 

i s not hi ng i n t hi s r ecor d t o show t hat  t her e i s any ot her  mode 

of  adver t i s i ng avai l abl e t o Di scount  Fabr i c House whi ch r eaches 

as many cust omer s,  i s  of  a s i mi l ar  nat ur e as t he yel l ow pages,  

and i s i nexor abl y t i ed t o t he t el ephone ser vi ce. "   I d.   

Fur t her mor e,  t he par t i es made t wo i mpor t ant  st i pul at i ons.   

                                                 
1 Despi t e t he weal t h of  aut hor i t y f r om ot her  j ur i sdi ct i ons 

t hat  t r eat ed yel l ow pages adver t i s i ng " as a mat t er  of  pr i vat e 
cont r act  under  whi ch t he par t i es may val i dl y l i mi t  t hei r  
l i abi l i t y [ , ] "  t he cour t  r ef used t o adopt  t hi s r at i onal e.   
Di scount  Fabr i c  House of  Raci ne,  I nc.  v.  Wi sconsi n Tel ephone 
Co. ,  117 Wi s.  2d 587,  592,  n. 1,  345 N. W. 2d 417 ( 1984)  ( c i t i ng 19 
cases) .    
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Fi r st ,  " none of  t he t el ephone company' s empl oyees or  agent s had 

t he aut hor i t y t o al t er  any of  t he t er ms or  pr ovi s i ons of  t he 

st andar d cont r act ,  nor  had t hey ever  done so. "   I d.  at  589.   

Second,  " [ t ] he par t i es al so st i pul at ed t hat  t her e was never  any 

bar gai ni ng on ei t her  pr i ce or  t er ms wi t h any adver t i ser ;  each 

subscr i ber  i n t he Raci ne di r ect or y pai d exact l y t he same f or  t he 

same si ze l i s t i ng or  adver t i sement . "   I d.  at  589- 90.   For  al l  of  

t hese r easons,  t he cour t  det er mi ned t hat  Di scount  Fabr i c House 

had a s i gni f i cant  di sadvant age i n bar gai ni ng st r engt h.    

¶18 Ul t i mat el y,  t he cour t  hel d t hat  t he excul pat or y 

cont r act  was cont r ar y t o publ i c pol i cy and,  t her ef or e,  

unconsci onabl e and unenf or ceabl e.   I d.  at  604.    

Thi s excul pat or y c l ause i n t hi s pr i vat e cont r act  
i s  agai nst  publ i c pol i cy i n t hat  t he par t i es ar e not  
on equal  bar gai ni ng t er ms and t he t el ephone company 
has cr eat ed a publ i c i nt er est  i n t he publ i cat i on of  
t he yel l ow pages whi ch r equi r es t hat  t he t el ephone 
company per f or m i t s pr i vat e dut y t o t he ad subscr i ber  
wi t hout  negl i gence or  be hel d f or  damages.    

I d.  at  600.    

¶19 Despi t e t he s i mi l ar i t i es bet ween Di scount  Fabr i c and 

t hi s case,  t her e ar e i mpor t ant  di st i nct i ons t hat  l ead us t o a 

di f f er ent  r esul t  i n 2005 t han we r eached i n 1984.   Fi r st ,  t her e 

i s no l onger  a st at e- appr oved monopol y.   Second,  t he c l ause at  

i ssue i n t hi s case i s a st i pul at ed damages cl ause and not  an 

excul pat or y c l ause.    

A.  

¶20 The di vest i t ur e of  AT&T on Januar y 1,  1984,  was a 

wat er shed moment  i n t he t el ecommuni cat i ons i ndust r y.   The 
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di vest i t ur e or i gi nat ed f r om an ant i t r ust  sui t  f i l ed by t he 

Uni t ed St at es Depar t ment  of  Just i ce,  whi ch pr i mar i l y char ged 

t hat  " AT&T vi ol at ed ant i t r ust  l aws by maki ng i t  di f f i cul t  or  

cost l y f or  compet i ng l ong di st ance car r i er s t o i nt er connect  wi t h 

AT&T' s l ocal  Bel l  subsi di ar i es. "   Legi s l at i ve Counci l  St af f  

Br i ef  84- 11,  at  27 ( Aug.  29,  1984) .   As a r esul t ,  AT&T was 

r equi r ed t o di vest  i t s  22 whol l y- owned Bel l  oper at i ng compani es,  

i ncl udi ng Wi sconsi n Bel l .   I d.   Seven new r egi onal  hol di ng 

compani es wer e cr eat ed out  of  t he AT&T di vest i t ur e.   I d.  at  28.   

Wi sconsi n Bel l  became a whol l y- owned subsi di ar y of  t he Mi dwest  

r egi onal  hol di ng company,  Amer i t ech.   I d.   Fur t her mor e,  on Jul y  

19,  1984,  t he Publ i c Ser vi ce Commi ssi on ( PSC)  appr oved Wi sconsi n 

Bel l ' s  t r ansf er  of  t he publ i cat i on of  i t s  yel l ow pages t o 

Amer i t ech.   I d.  at  42.  

¶21 On Apr i l  25,  1986,  t he Wi sconsi n Legi s l at ur e enact ed 

Wi s.  St at .  §§ 196. 194 and 196. 195,  whi ch par t i al l y  der egul at ed 

t el ecommuni cat i ons ser vi ces i n t he st at e.   1985 Wi s.  Act  297;  

see al so  MCI  Tel ecomms.  Cor p.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  164 

Wi s.  2d 489,  492,  476 N. W. 2d 575 ( Ct .  App.  1991)  ( st at i ng t hat  

t he new l aw " per mi t t ed t el ecommuni cat i on ut i l i t i es t o ent er  i nt o 

i ndi v i dual  cont r act s wi t h i ndi v i dual  cust omer s" ) .   The 

Legi s l at i ve Counci l  r ecogni zed t hat  " [ t ] he t el ecommuni cat i ons 

i ndust r y cur r ent l y i s i n a st at e of  t r ansi t i on.   The i ndust r y i s  

movi ng f r om a syst em of  a s i ngl e monopol y pr ovi der  of  

t el ecommuni cat i ons ser vi ces i n an ar ea t o a syst em of  

compet i t i on,  wi t h mul t i pl e pr ovi der s of  ser vi ces i n an ar ea. "   

Legi s l at i ve Counci l  I nf or mat i on Memor andum 86- 11,  at  3 ( May 7,  
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1986) .   Fur t her mor e,  t he Counci l  not ed t hat  " i t  i s  t he 

Legi s l at ur e' s st at ed i nt ent  t hat  t he PSC shal l ,  when consi st ent  

wi t h t he pr ot ect i on of  r at epayer s and wi t h ot her  publ i c i nt er est  

goal s est abl i shed by t he Legi s l at ur e,  r el y on compet i t i on r at her  

t han r egul at i on t o det er mi ne t he var i et y,  qual i t y and pr i ce of  

t el ecommuni cat i ons ser vi ces. "   I d.  at  4.   See al so 1985 Wi s.  Act  

297,  § 1.    

¶22 Congr ess subsequent l y passed t he Tel ecommuni cat i ons 

Act  of  1996,  Pub.  L.  No.  104- 104,  110 St at .  56 ( codi f i ed at  47 

U. S. C.  §§ 151- 612)  i nt o l aw.   The Act ' s over ar chi ng pur pose was 

t o " t r ansi t i on t he ent i r e i ndust r y f r om r egul at ed monopol y t o 

unr egul at ed compet i t i on. "   Pet er  W.  Huber  et  al . ,  Feder al  

Tel ecommuni cat i ons Law § 1. 9 ( 2d ed.  1999) ;  see al so Reza 

Di badj ,  Compet i t i ve Debacl e i n Local  Tel ephony:   I s t he 1996 

Tel ecommuni cat i ons Act  t o Bl ame?,  81 Wash.  U.  L. Q.  1,  2 ( 2003)  

( st at i ng t hat  " t he 111- page st at ut e boast ed t he ambi t i ous goal  

' t o pr omot e compet i t i on and r educe r egul at i on i n or der  t o secur e 

l ower  pr i ces and hi gher  qual i t y ser vi ces f or  Amer i can 

t el ecommuni cat i ons consumer s .  .  .  . ' "  ( quot i ng § 502,  110 St at .  

at  56) ) .   The cor e of  t he Act  " f ocused on br eaki ng t he monopol y 

of  t he i ncumbent  l ocal  exchange car r i er s ( I LECs) ——mor e 

speci f i cal l y,  t he r egi onal  Bel l  oper at i ng compani es ( RBOCs)  

[ such as Amer i t ech]  and pr omot i ng compet i t i on i n l ocal  

t el ephony. "   Di badj ,  supr a,  at  2.    

¶23 The passage of  t hese var i ous st at e and f eder al  l aws 

demonst r at es t hat  t he i ndust r y as i t  exi st ed i n 1999 was not  t he 

same as i t  was when Di scount  Fabr i c ar ose.   The bar r i er s t o 
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compet i t i on i n t he t el ecommuni cat i ons i ndust r y pr i or  t o t hese 

l egi s l at i ve enact ment s ar e no l onger  pr eval ent .   I ndeed,  as one 

t r eat i se not es:  

Si nce di vest i t ur e,  t her e has been a st eady,  
i nexor abl e r i se i n compet i t i on i n al l  l evel s of  t he 
i ndust r y.   MCI  and Spr i nt  devel oped i nt o f ul l - f l edged 
nat i onal  car r i er s t o compet e wi t h AT&T;  ot her ,  smal l er  
car r i er s bui l t  r egi onal  net wor ks,  and hundr eds of  
r esel l er s ent er ed t he mar ket ,  t oo.   Unexpect ed t hough 
i t  was by t he f r amer s of  t he decr ee,  compet i t i on began 
t o emer ge i n l ocal  mar ket s,  t oo,  par t i cul ar l y i n t he 
busi ness of  pr ovi di ng " exchange access ser vi ce, "  i . e. ,  
t he l ocal  t r anspor t  of  cal l s t o t he near est  " poi nt  of  
pr esence"  of  a l ong- di st ance car r i er .    

Huber  et  al . ,  supr a,  § 1. 9. 2.    

¶24 I n sum,  i n 1999,  af t er  t he di vest i t ur e of  AT&T,  t he 

passage of  1985 Wi sconsi n Act  297,  and t he passage of  t he 

Tel ecommuni cat i ons Act  of  1996,  t her e was not  a si ngl e t el ephone 

company wi t h " an excl usi ve pr i vat e adver t i s i ng busi ness"  t hat  

publ i shed a di r ect or y t hat  was " i nexor abl y t i ed t o t he t el ephone 

ser vi ce. "   Di scount  Fabr i c,  117 Wi s.  2d at  594.   I ndeed,  t her e 

wer e numer ous compet i t i ve l ocal ,  l ong di st ance,  and t o a l esser  

degr ee,  cel l ul ar  car r i er s.   Fur t her mor e,  as det ai l ed i n Cr ai g 

Cer qua' s af f i davi t ,  t her e wer e compet i t i ve di r ect or y publ i sher s 

compet i ng wi t h API  i n t he r el evant  mar ket s.   As such,  t he 

r at i onal e behi nd much of  Di scount  Fabr i c i s s i mpl y not  

appl i cabl e t o t hi s case.    

B.  

¶25 As al r eady di scussed,  t hi s cour t  det er mi ned t hat  t he 

cont r act  c l ause at  i ssue i n Di scount  Fabr i c was excul pat or y i n 

nat ur e and unenf or ceabl e as a mat t er  of  publ i c pol i cy.   Al t hough 
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t he cont r act ual  l anguage and t he sur r oundi ng ci r cumst ances of  

t he agr eement  ar e s i mi l ar  i n Di scount  Fabr i c and t hi s case,  t he 

c l ause at  i ssue her e i s not  an i nval i d excul pat or y c l ause,  but  

r at her  a val i d st i pul at ed damages cl ause. 2   

¶26 I n Mer t en v.  Nat han,  108 Wi s.  2d 205,  210,  321 

N. W. 2d 173 ( 1982) ,  t hi s cour t  def i ned excul pat or y cont r act s as 

" cont r act s whi ch r el i eve a par t y  f r om l i abi l i t y  f or  har m caused 

by hi s or  her  own negl i gence. "   See al so Di scount  Fabr i c,  117 

Wi s.  2d at  591 ( quot i ng t he same l anguage) .   The cont r act  

bet ween Rai nbow and API  does not  meet  t hi s oper at i onal  

def i ni t i on of  an excul pat or y agr eement .   The cont r act  r est r i ct s 

Rai nbow' s r ecover abl e damages,  but  i t  does not  r el ease API  f r om 

l i abi l i t y .   Under  t he expr ess t er ms of  t he cont r act ,  Rai nbow i s 

ent i t l ed t o al l  or  a por t i on of  t he cost  of  adver t i sement  

f ol l owi ng an er r or  or  omi ssi on.   Addi t i onal l y ,  because API  

compl et el y omi t t ed Rai nbow f r om i t s di r ect or i es,  Rai nbow i s 

                                                 
2 The cl ause coul d al so r i ght l y be t er med a " l i qui dat ed 

damages"  c l ause,  a " l i mi t ed l i abi l i t y"  c l ause or  a " l i mi t at i on 
of  damages"  c l ause.   We el ect  t o use t he t er m " ' st i pul at ed 
damages'  t o mean t he damages speci f i ed i n t he cont r act "  and t he 
t er m " ' l i qui dat ed damages'  t o mean r easonabl e and enf or ceabl e 
st i pul at ed damages. "   See Ker nz v.  J. L.  Fr ench Cor p. ,  2003 WI  
App 140,  ¶28,  266 Wi s.  2d 124,  667 N. W. 2d 751 ( c i t i ng Wassenaar  
v.  Panos,  111 Wi s.  2d 518,  521,  331 N. W. 2d 357 ( 1983) ) .      
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ent i t l ed t o a f ut ur e PAGESPLUS adver t i s i ng cr edi t  of  l i ke 

amount . 3   

¶27 Rai nbow ar gues t hat  i t  had no oppor t uni t y t o bar gai n 

because Fr ank Paol et t i ,  t he API  sal esman who sol d Rai nbow i t s 

adver t i sement s,  was not  aut hor i zed t o change t he t er ms of  t he 

cont r act .   Thi s st at ement  by Paol et t i ,  however ,  i s  bel i ed by t he 

expr ess t er ms of  t he cont r act .   Under  t he ni nt h par agr aph of  t he 

t er ms and condi t i ons sect i on,  t he cont r act  st at es:  

Thi s document  i s our  compl et e agr eement .   I t  r epl aces 
and super sedes ( and you shoul d not  r el y upon)  any 
pr i or  or al  or  wr i t t en r epr esent at i ons or  agr eement s.   
I F YOU WI SH TO NEGOTI ATE ANY ONE OR MORE DI FFERENT 
TERMS THAN THOSE ABOVE,  I NCLUDI NG HI GHER LI ABI LI TY 
LI MI TS,  YOU MAY DO SO.   However ,  any change t o t hi s 
document  or  t o t hese t er ms must  be i n wr i t i ng,  s i gned 
by bot h you and us,  and dat ed by bot h you and us at  
l east  f our t een ( 14)  weeks pr i or  t o t he I ssue Dat e of  
t he di r ect or y.  

( Capi t al i zat i on i n or i gi nal . )   Thus,  i t  i s  i r r el evant  i f  

Paol et t i  was not  aut hor i zed t o change t he t er ms of  t he cont r act .   

The cont r act  af f or ded Rai nbow t he oppor t uni t y t o negot i at e 

hi gher  st i pul at ed damages t han t hose t hat  ar e usual l y of f er ed by 

API .   However ,  Rai nbow deci ded not  t o do so,  and as API  has 

not ed,  al most  none of  t hei r  cust omer s negot i at e t o i ncr ease t he 

                                                 
3 We r ecogni ze t hat  under  Di scount  Fabr i c,  r et ur ni ng onl y 

t he cont r act  pr i ce or  a por t i on of  i t  does not ,  by i t sel f ,  
al l evi at e t he excul pat or y nat ur e of  some cont r act  c l auses.   
Di scount  Fabr i c,  117 Wi s.  2d at  591.   Al t hough not  t he sol e 
r eason f or  di st i ngui shi ng t he cl auses i n t hese cases,  we not e 
t hat  i n t hi s i nst ance Rai nbow was ent i t l ed t o a f r ee year  of  
adver t i s i ng,  wor t h $5253,  under  t he t er ms of  t he cont r act .   I t  
i s  uncl ear  f r om t he r ecor d why Rai nbow' s j udgment  does not  
r ef l ect  t hese addi t i onal  damages.    
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amount  of  st i pul at ed damages i n exchange f or  a hi gher  

adver t i s i ng r at e,  because no one ent er s i nt o t hese cont r act s 

bel i evi ng t hei r  adver t i sement  i s goi ng t o be l ef t  out  of  API ' s 

yel l ow pages.    

¶28 We next  t ur n t o t he quest i on of  whet her  t he st i pul at ed 

damages cl ause i s a val i d and enf or ceabl e pr ovi s i on f or  

l i qui dat ed damages.   " [ A]  t r i al  cour t ' s  deci s i on concer ni ng t he 

val i di t y or  i nval i di t y of  a c l ause i nvol ves f act ual  and l egal  

det er mi nat i ons,  and t hey wi l l  be r evi ewed as such. "   Koeni ngs v.  

Joseph Schl i t z Br ewi ng Co. ,  126 Wi s.  2d 349,  358,  377 N. W. 2d 593 

( 1985)  ( c i t i ng Wassenaar  v.  Panos,  111 Wi s.  2d 518,  525,  331 

N. W. 2d 357 ( 1983) ) .   " The over al l  s i ngl e t est  of  val i di t y i s 

whet her  t he c l ause i s r easonabl e under  t he t ot al i t y of  

c i r cumst ances. "   Wassenaar ,  111 Wi s.  2d at  526 ( c i t at i ons 

omi t t ed) ;  see al so West haven Assocs. ,  Lt d.  v.  C. C.  of  Madi son,  

I nc. ,  2002 WI  App 230,  ¶17,  257 Wi s.  2d 789,  652 N. W. 2d 819.   To 

det er mi ne r easonabl eness,  we consi der :   ( 1)  whet her  t he par t i es 

i nt ended t o pr ovi de f or  damages or  f or  a penal t y;  ( 2)  whet her  

t he i nj ur y caused by t he br each woul d be di f f i cul t  or  i ncapabl e 

of  accur at e est i mat i on at  t he t i me of  ent er i ng i nt o t he 

cont r act ;  and ( 3)  whet her  t he st i pul at ed damages ar e a 

r easonabl e f or ecast  of  t he har m caused by t he br each.   

Wassenaar ,  111 Wi s.  2d  at  529- 30.   " Essent i al l y ,  we must  l ook 

at  bot h t he ' har m ant i c i pat ed at  t he t i me of  cont r act  f or mat i on 

and t he act ual  har m at  t he t i me of  br each. ' "   Ker nz v.  J. L.  

Fr ench Cor p. ,  2003 WI  App 140,  ¶30,  266 Wi s.  2d 124,  667 

N. W. 2d 751 ( quot i ng Wassenaar ,  111 Wi s.  2d at  532) .   " ' The 
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f act or s ar e not  meant  t o be mechani cal l y appl i ed,  and cour t s may 

gi ve some f act or s gr eat er  wei ght  t han ot her s. ' "   I d.  ( quot i ng 

West haven,  257 Wi s.  2d 789,  ¶17) ;  see al so Koeni ngs,  126 

Wi s.  2d at  361- 62.   

¶29 I n addi t i on t o t hese f act or s,  we al so consi der  t he 

pol i c i es under l y i ng t he r easonabl eness t est .   I n Wassenaar ,  we 

not ed t he many r easons t hat  suppor t  t he enf or cement  of  

st i pul at ed damages cl auses bet ween pr i vat e par t i es:    

The cl auses al l ow t he par t i es t o cont r ol  t hei r  
exposur e t o r i sk  by set t i ng t he payment  f or  br each i n 
advance.   They avoi d t he uncer t ai nt y,  del ay,  and 
expense of  usi ng t he j udi c i al  pr ocess t o det er mi ne 
act ual  damages.   They al l ow t he par t i es t o f ashi on a 
r emedy consi st ent  wi t h economi c ef f i c i ency i n a 
compet i t i ve mar ket ,  and t hey enabl e t he par t i es t o 
cor r ect  what  t he par t i es per cei ve t o be i nadequat e 
j udi c i al  r emedi es by agr eei ng upon a f or mul a whi ch may 
i ncl ude damage el ement s t oo uncer t ai n or  r emot e t o be 
r ecover ed under  r ul es of  damages appl i ed by t he 
cour t s.   I n addi t i on t o t hese pol i c i es speci f i cal l y 
r el at i ng t o st i pul at ed damages cl auses,  consi der at i ons 
of  j udi c i al  economy and f r eedom of  cont r act  f avor  
enf or cement  of  st i pul at ed damages cl auses.    

Wassenaar ,  111 Wi s.  2d at  528.  

¶30 Al t er nat i vel y,  t he compet i ng pol i c i es t hat  di sf avor  

st i pul at ed damages wer e det ai l ed i n Wassenaar  as f ol l ows:  

Publ i c l aw,  not  pr i vat e l aw,  or di nar i l y  def i nes t he 
r emedi es of  t he par t i es.   St i pul at ed damages ar e an 
except i on t o t hi s r ul e.   St i pul at ed damages al l ow 
pr i vat e par t i es t o per f or m t he j udi c i al  f unct i on of  
pr ovi di ng t he r emedy i n br each of  cont r act  cases,  
namel y,  compensat i on of  t he nonbr eachi ng par t y,  and 
cour t s must  ensur e t hat  t he pr i vat e r emedy does not  
st r ay t oo f ar  f r om t he l egal  pr i nci pl e of  al l owi ng 
compensat or y damages.   St i pul at ed damages 
subst ant i al l y  i n excess of  i nj ur y may j ust i f y an 
i nf er ence of  unf ai r ness i n bar gai ni ng or  an 
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obj ect i onabl e i n t er r or em agr eement  t o det er  a par t y 
f r om br eachi ng t he cont r act ,  t o secur e per f or mance,  
and t o puni sh t he br eachi ng par t y i f  t he det er r ent  i s 
i nef f ect i ve.    

I d.  at  528- 29.    

¶31 I n t hi s case,  we do not  gi ve much wei ght  t o t he f i r st  

f act or ——di d t he par t i es i nt end t o pr ovi de f or  damages or  f or  a 

penal t y——as " what  t he par t i es i nt ended i n f act  i n cr eat i ng t he 

st i pul at ed damages cl ause has l i t t l e r el evance t o what  i s 

r easonabl e i n l aw. "   Koeni ngs,  126 Wi s.  2d at  362.   However ,  we 

not e t hat  i mmedi at el y above t he si gnat ur e l i ne,  t he cont r act  

r ef er r ed Rai nbow t o t he par agr aph t hat  l i mi t ed API ' s " MAXI MUM 

LI ABI LI TY. "   Thus,  t he par t i es c l ear l y under st ood t he cl ause at  

i ssue t o be a st i pul at ed damages cl ause.    

¶32 The second and t hi r d f act or s ar e " i nt er t wi ned,  and 

bot h use a combi ned pr ospect i ve- r et r ospect i ve appr oach. "   

Wassenaar ,  111 Wi s.  2d at  531.   That  i s,  t he r easonabl eness must  

be j udged as of  t he t i me of  f or mat i on and at  t he t i me of  br each.   

I d.  at  532.   Fur t her mor e,  " [ t ] he gr eat er  t he di f f i cul t y of  

ascer t ai ni ng damages due t o br each,  t he mor e pr obabl e i t  i s  t hat  

t he st i pul at ed damages ar e r easonabl e. "   Koeni ngs,  126 

Wi s.  2d at  363 ( c i t i ng Wassenaar ,  111 Wi s.  2d at  530- 31) .    

¶33 I n our  v i ew,  t he cont r act  dr af t ed by API  at t empt ed t o 

st r i ke a f ai r  bar gai n bet ween t he par t i es i n or der  t o keep 

adver t i s i ng r at es r easonabl e and compet i t i ve wi t h ot her  

t el ephone di r ect or y publ i sher s.   API  was mer el y t r y i ng t o add 

pr edi ct abi l i t y  t o i t s adver t i s i ng cont r act s t o avoi d t he 

di f f i cul t i es i nher ent  i n at t empt i ng t o cal cul at e l ost  pr of i t s 
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due t o t he di f f er i ng t ypes of  pot ent i al  er r or s  or  omi ssi ons.   

Fur t her mor e,  we concl ude t hat  r et ur ni ng t he f ul l  cont r act  pr i ce,  

al ong wi t h a f ut ur e adver t i s i ng cr edi t  of  l i ke amount ,  i s  a 

r easonabl e awar d of  damages i n l i ght  of  t he compl et el y 

specul at i ve damages t hat  Rai nbow may have suf f er ed.   Agai n,  i f  

Rai nbow want ed t o bar gai n f or  a hi gher  awar d of  damages i n t he 

event  of  API ' s omi ssi on of  i t s  adver t i sement ,  i t  coul d have done 

so under  t he t er ms of  t he cont r act .    

¶34 As t he ci r cui t  cour t  not ed,  cour t s have appr oved and 

even encour aged t hi s t ype of  cont r act  wi t h gr eat  r egul ar i t y i n a 

number  of  s i t uat i ons. 4  Addi t i onal l y,  API  ar gues t hat  ot her  

t el ephone di r ect or y publ i sher s i n Wi sconsi n r out i nel y i ncl ude 

si mi l ar  st i pul at ed damages cl auses i n t hei r  adver t i s i ng 

cont r act s.   API  f ur t her  ar gues t hat  v i r t ual l y al l  ot her  

j ur i sdi ct i ons per mi t  t el ephone di r ect or y publ i sher s t o l i mi t  

t hei r  yel l ow pages l i abi l i t y  based on f r eedom of  cont r act  

pr i nci pl es.   See Pi nnacl e Comput er  Ser vs. ,  I nc.  v.  Amer i t ech 

Publ ' g,  I nc. ,  642 N. E. 2d 1011,  1014,  n. 1 ( I nd.  Ct .  App.  1994)  

( c i t i ng cases t hat  ar ose bef or e and af t er  t he Di scount  Fabr i c 

                                                 
4 See,  e. g. ,  Ker nz,  266 Wi s.  2d 124 ( empl oyment  cont r act ) ;  

West haven Assocs. ,  Lt d.  v.  C. C.  of  Madi son,  I nc. ,  2002 WI  App 
230,  257 Wi s.  2d 789,  652 N. W. 2d 819 ( l ease) ;  Pol l ack v.  
Cal i mag,  157 Wi s.  2d 222,  458 N. W. 2d 591 ( Ct .  App.  1990)  
( busi ness agr eement ) .    
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deci s i on) 5.   Af t er  t he changes i n t he t el ecommuni cat i ons 

i ndust r y,  t her e i s no r easonabl e r at i onal e t o hol d API  t o a 

di f f er ent  st andar d t han ot her  t el ephone di r ect or y publ i sher s.   

As such,  we hol d t hat  t he st i pul at ed damages cl ause i n t he 

Rai nbow- API  cont r act  i s  r easonabl e.    

¶35 Fi nal l y,  we not e t hat  t he cont r ast i ng nat ur e bet ween 

t hi s case and t he excul pat or y cont r act  cases we have deci ded 

si nce Di scount  Fabr i c,  f ur t her  per suades us t hat  t he cont r act  

c l ause at  i ssue i s not  excul pat or y but  a val i d,  st i pul at ed 

damages cl ause t hat  i s f r equent l y agr eed t o bet ween t wo ent i t i es 

i n a st andar d busi ness r el at i onshi p.   As we have f r equent l y 

st at ed,  Wi sconsi n case l aw does not  f avor  excul pat or y 

agr eement s.   At k i ns v.  Swi mwest  Fami l y Fi t ness Ct r . ,  2005 WI  4,  

¶12,  277 Wi s.  2d 303,  691 N. W. 2d 334 ( c i t i ng Ri char ds v.  

Ri char ds,  181 Wi s.  2d 1007,  1015,  513 N. W. 2d 118 ( 1994) ;  Dobr at z  

v.  Thomson,  161 Wi s.  2d 502,  468 N. W. 2d 654 ( 1991) ) .   I ndeed,  

each excul pat or y cont r act  t hat  t hi s cour t  has l ooked at  i n t he 

past  25 year s has been hel d unenf or ceabl e.   Al exander  T.  

Pendl et on,  Enf or ceabl e Excul pat or y Agr eement s:  Do They St i l l  

                                                 
5 Most  j ur i sdi ct i ons have char act er i zed si mi l ar  yel l ow pages 

cont r act  c l auses as excul pat or y c l auses;  however ,  ot her  
j ur i sdi ct i ons have char act er i zed such cl auses as l i mi t at i on of  
damages cl auses.   Compar e Tr i mbl e v.  Amer i t ech Publ ' g,  I nc. ,  700 
N. E. 2d 1128 ( I nd.  1998) ,  wi t h Vasi l i s  v.  Bel l  of  Pa. ,  598 A. 2d 
52 ( Pa.  Super .  Ct .  1991) .   Regar dl ess,  t he det ai l ed schedul e of  
damages,  t he pr ovi s i on f or  a f ut ur e adver t i s i ng cr edi t  of  l i ke 
amount  f or  a compl et e omi ssi on of  an adver t i s i ng uni t ,  and t he 
bar gai ni ng pr ovi s i on i n t he Rai nbow- API  cont r act  convi nce us 
t hat  t he c l ause at  i ssue i s a val i d,  st i pul at ed damages cl ause 
and not  an excul pat or y c l ause as i n Di scount  Fabr i c.    
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Exi st ?,  78 Wi s.  Lawyer  16 ( August  2005)  ( di scuss i ng At ki ns,  277 

Wi s.  2d 303,  and ci t i ng Yauger  v.  Ski i ng Ent er s. ,  I nc. ,  206 

Wi s.  2d 76,  557 N. W. 2d 60 ( 1996) ;  Ri char ds,  181 Wi s.  2d 1007;  

Dobr at z,  161 Wi s.  2d 502;  Ar nol d v.  Shawano Count y Agr i c.  Soc' y,  

111 Wi s.  2d 203,  330 N. W. 2d 773 ( 1983) ,  over r ul ed on ot her  

gr ounds by Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  401 

N. W. 2d 816 ( 1987) ;  and Mer t en,  108 Wi s.  2d 205) .    

¶36 Ther e i s a common t hr ead t hat  r uns t hr ough t hi s l i ne 

of  cases t hat  i s absent  f r om t he ci r cumst ances of  t hi s case.   I n 

each of  t he above cases,  an owner  or  oper at or ,  t hr ough a br oad,  

al l - i ncl usi ve r el ease f or m,  at t empt ed t o avoi d al l  l i abi l i t y  f or  

deat h or  ser i ous per sonal  i nj ur i es ar i s i ng f r om vi r t ual l y any 

conduct ,  i ncl udi ng i nt ent i onal  or  r eckl ess act s,  of  t he owner  or  

oper at or .   Ther e i s a f undament al  di f f er ence bet ween t he above 

si t uat i on and t he cur r ent  one,  whi ch deal s wi t h one busi ness 

ent i t y agr eei ng t o l i mi t  t he maxi mum f i nanci al  r ecover y f or  a 

pot ent i al  mi st ake of  t he ot her  busi ness ent i t y.    

¶37 Thi s case i s mor e on poi nt  wi t h Demi nsky v.  Ar l i ngt on 

Pl ast i cs Machi ner y,  2003 WI  15,  259 Wi s.  2d 587,  657 N. W. 2d 411,  

t han wi t h t he excul pat or y cont r act  l i ne of  cases.   I n Demi nsky,  

we consi der ed whet her  an i ndemni f i cat i on c l ause i n a sal es 

cont r act  bet ween a manuf act ur er  and a pur chaser  of  a gr i ndi ng 

machi ne was val i d and enf or ceabl e.   I d. ,  ¶¶1- 2.   The cl ause 

r equi r ed t he pr oduct  pur chaser ,  I mage Pl ast i cs,  I nc.  ( I mage) ,  t o 

i ndemni f y t he manuf act ur er  f or  l i abi l i t y  cr eat ed by t he 

manuf act ur er ' s own negl i gence or  t he machi ne' s def ect s.   I d. ,  

¶¶22- 25.   I mage ar gued t hat  i t  l acked t he pr oper  not i ce of  t he 
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t er ms of  t he agr eement ,  t he t er ms wer e i nconspi cuous,  and t he 

t er ms wer e commer ci al l y unr easonabl e.   I d. ,  ¶26.   The cont r act  

at  i ssue was pr i nt ed on a doubl e- si ded,  s i ngl e- page f or m.   I d. ,  

¶29.   Di r ect l y above t he si gnat ur e l i ne was a war ni ng t hat  t er ms 

and condi t i ons,  i ncl udi ng t he separ at el y number ed i ndemni t y 

pr ovi s i on,  wer e on t he back of  t he f or m.   I d.    

¶38 Fi r st ,  t hi s cour t  det er mi ned t hat  t he r el evant  t er ms 

of  t he cont r act  wer e conspi cuous under  Wi s.  St at .  § 401. 201( 10)  

( 1995- 96) , 6 and t he f or m pr ovi ded adequat e not i ce t o t he 

pur chaser .   I d. ,  ¶¶29- 30.   The pur chaser  s i mpl y di d not  r ead t he 

cont r act  car ef ul l y.   " Had [ I mage' s agent ]  r ead t he t er ms,  we 

have no di f f i cul t y concl udi ng t hat  he woul d have ascer t ai ned t he 

obl i gat i ons of  t he cont r act  t er ms.   Ther ef or e,  t he f or m 

f ul f i l l ed t he r equi r ement  t o communi cat e t he nat ur e and 

si gni f i cance of  t he i ndemni t y  pr ovi s i on[ , ] "  and t he agent ' s 

                                                 
6 Wi sconsi n St at .  § 401. 201( 10)  ( 1995- 96)  st at ed:  

( 10)  " Conspi cuous" :   A t er m or  c l ause i s conspi cuous 
when i t  i s  so wr i t t en t hat  a r easonabl e per son agai nst  
whom i t  i s  t o oper at e ought  t o have not i ced i t .   A 
pr i nt ed headi ng i n capi t al s ( as:  NON- NEGOTI ABLE BI LL 
OF LADI NG)  i s conspi cuous.   Language i n t he body of  a 
f or m i s " conspi cuous"  i f  i t  i s  i n l ar ger  or  ot her  
cont r ast i ng t ype or  col or .   But  i n a t el egr am any 
st at ed t er m i s  " conspi cuous" .   Whet her  a t er m or  
c l ause i s " conspi cuous"  or  not  i s f or  deci s i on by t he 
cour t .    

Ther e have been no mat er i al  changes t o t hi s st at ut e s i nce t hi s 
t i me.    
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deci s i on not  t o r ead t he cont r act  car ef ul l y di d not  war r ant  

subsequent  r el i ef  f r om i t s t er ms.   I d. ,  ¶30.    

¶39 Second,  we r ej ect ed t he pur chaser ' s ar gument  t hat  t he 

sal es cont r act  was a cont r act  of  adhesi on,  and t her ef or e 

commer ci al l y unr easonabl e.   I d. ,  ¶31.   " A cont r act  of  adhesi on 

i s gener al l y f ound under  c i r cumst ances i n whi ch a par t y has,  i n 

ef f ect ,  no choi ce but  t o accept  t he cont r act  of f er ed,  of t en 

wher e t he buyer  does not  have t he oppor t uni t y t o do compar at i ve 

shoppi ng or  t he or gani zat i on of f er i ng t he cont r act  has l i t t l e or  

no compet i t i on. "   I d. ,  ¶31 ( c i t i ng Kat ze v.  Randol ph & Scot t  

Mut .  Fi r e I ns.  Co. ,  116 Wi s.  2d 206,  212- 13,  341 N. W. 2d 689 

( 1984) ) .   Appl y i ng t hi s r at i onal e,  we det er mi ned t hat  I mage had 

opt i ons,  even i f  t hose ot her  opt i ons may not  have been as 

desi r abl e.  

Cust omer s make choi ces such as t hese ever y day.   That  
I mage di d not  l i ke t he ot her  opt i ons avai l abl e does 
not  cr eat e a cont r act  of  adhesi on or  make t he t er ms of  
t hi s cont r act  subst ant i vel y unconsci onabl e.   Thi s i s 
not  l i ke t he Di scount  Fabr i c  case i n whi ch t he 
cust omer  had onl y one vi abl e opt i on f or  r eachi ng 
peopl e t hr ough an ad i n t he t el ephone book.    

I d.  ( c i t i ng Di scount  Fabr i c,  117 Wi s.  2d at  603- 04) .    

¶40 We concl uded wi t h t he f ol l owi ng:  

Ther e wer e no el ement s of  an adhesi on cont r act  her e,  
because I mage had choi ces.   The f or m and t er ms 
pr ovi ded adequat e not i ce t o I mage of  t he i ndemni t y 
c l ause and t he i ndemni t y c l ause and r el at ed t er ms wer e 
conspi cuous.   The par t i es t o t hi s cont r act  wer e t wo 
commer ci al  ent i t i es wi t h pr i or  deal i ngs.   As such,  
I mage has f ai l ed t o show t her e i s any quant um of  
pr ocedur al  or  subst ant i ve unconsci onabi l i t y  r egar di ng 
t hi s cont r act .   We hol d t hat  t he i ndemni t y c l ause i s 
val i d and enf or ceabl e.    
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I d. ,  ¶32.    

¶41 The r easoni ng and anal ysi s of  Demi nsky ar e per suasi ve,  

despi t e t he subst ant i ve di f f er ences bet ween t he t wo cl auses.   

Because we concl uded i n Demi nsky t hat  t he i ndemni t y c l ause i n 

t he sal es cont r act  was val i d,  t he manuf act ur er  was essent i al l y  

abl e t o shi f t  al l  f i nanci al  r esponsi bi l i t y  f or  t he i nj ur i es i t s 

machi ne caused t o t he pl ai nt i f f  ont o I mage because I mage 

knowi ngl y and vol unt ar i l y  agr eed t o t he sal es cont r act .   Thus,  

an appar ent l y i nnocent  pur chaser  bor e t he bur den of  l i abi l i t y  

f or  t he al l eged f aul t s of  t he manuf act ur er  because t he t wo 

busi ness ent i t i es had agr eed t o such t er ms.   Her e,  t he par t i es 

cont empl at ed t he compl et e omi ssi on of  t he adver t i sement  ( al ong 

wi t h ot her  l esser  er r or s and omi ssi ons) ,  and by i t s s i gnat ur e 

Rai nbow agr eed t o t he st i pul at ed damages out l i ned i n t he 

cont r act .   Despi t e t he compl et e i nnocence of  Rai nbow,  t he r et ur n 

of  i t s  pur chase pr i ce and a subsequent  adver t i s i ng cr edi t  wer e 

al l  t he par t i es cont empl at ed and agr eed t o.   Thus,  as a mat t er  

of  pol i cy,  we see no r eason why t he r esul t  i n t hi s case shoul d 

be any di f f er ent  f r om t he r esul t  i n Demi nsky.    

¶42 We shoul d al so not e t hat  t he r el evant  component s of  

t he cont r act  i n t hi s case ar e al most  i dent i cal  t o t he cont r act  

i n Demi nsky.   The Rai nbow- API  cont r act  was a one- page,  t wo- si ded 

f or m.   The f r ont  of  t he f or m,  ent i t l ed " Amer i t ech Cust omer  

Recei pt , "  l i s t ed t he mont hl y char ge f or  pl aci ng Rai nbow' s 

adver t i sement  i n t he t hr ee di r ect or i es.   Di r ect l y above t he 

si gnat ur e l i ne,  t he f or m st at es:   " I  HAVE READ AND UNDERSTAND 

THE TERMS AND CONDI TI ONS ON THE FACE AND REVERSE SI DE 
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PARTI CULARLY THE PARAGRAPH WHI CH LI MI TS MY REMEDI ES AND 

PUBLI SHER' S MAXI MUM LI ABI LI TY I N THE EVENT OF ANY ERROR OR 

OMI SSI ON. "   ( Emphasi s added. )   The back of  t he f or m,  ent i t l ed 

" TERMS GOVERNI NG YOUR REQUEST FOR ADVERTI SI NG, "  l i s t s par agr aph 

by par agr aph t he i mpor t ant  pr ovi s i ons of  t he agr eement ,  

i ncl udi ng t he st i pul at ed damages cl ause,  whi ch al so appear ed i n 

al l  capi t al  l et t er s.   Fur t her mor e,  Rai nbow admi t s t hat  a co-

owner  r ead t he document  bef or e s i gni ng i t .   Thus,  we have no 

di f f i cul t y i n concl udi ng t hat  t he cont r act  met  t he not i ce and 

conspi cuousness r equi r ement s under  Demi nsky.    

¶43 Fur t her mor e,  l i ke I mage,  Rai nbow had choi ces.   The 

af f i davi t  of  Cr ai g Cer qua demonst r at es t hat  Rai nbow had ot her  

adver t i s i ng opt i ons avai l abl e i n t he r el evant  mar ket s besi des 

t he t el ephone di r ect or y ser vi ce of f er ed by API .   Rai nbow coul d 

have adver t i sed wi t h Yel l ow Book USA or  USXchange.   Rai nbow al so 

had t he opt i on of  adver t i s i ng on t he I nt er net .   The f act  t hat  

Rai nbow pr ef er r ed t he ser vi ce of  API  because of  i t s  l ar ger  

cust omer  base does not  make API ' s cont r act  subst ant i vel y  

unconsci onabl e under  Demi nsky.    

V.  CONCLUSI ON 

¶44 I n sum,  under  t he r evamped t el ecommuni cat i ons 

i ndust r y,  t he Rai nbow- API  cont r act  i s  l i ke any ot her  cont r act  

ent er ed i nt o bet ween t wo vol unt ar y and knowl edgeabl e busi ness 

ent i t i es i n a compet i t i ve f i el d.   The r at i onal e behi nd Di scount  

Fabr i c i s s i mpl y i nappl i cabl e t o t he s i t uat i on pr esent ed by t hi s 

case.    
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¶45 Al t hough we concl ude t hat  Di scount  Fabr i c i s st i l l  

v i abl e,  t he case pr esent ed bef or e us i s f act ual l y di st i nct  i n 

t wo i mpor t ant  ways.   Fi r st ,  Amer i t ech does not  possess a 

monopol y as Wi sconsi n Tel ephone di d when Di scount  Fabr i c was 

deci ded.   Second,  when compar i ng al l  of  t he c i r cumst ances of  

t hi s case wi t h Di scount  Fabr i c,  t he c l ause at  i ssue i s not  

excul pat or y,  but  r at her ,  a val i d and enf or ceabl e st i pul at ed 

damages cl ause.   Ther ef or e,  we af f i r m t he ci r cui t  cour t ’ s gr ant  

of  summar y j udgment  i n f avor  of  API .  

By the Court.—The deci s i on of  t he c i r cui t  cour t  i s  

af f i r med.  

¶46 SHI RLEY S.  ABRAHAMSON,  C. J. ,  di d not  par t i c i pat e.  
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¶47 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he maj or i t y t hat  our  j ur i spr udence r egar di ng excul pat or y 

c l auses r emai ns as v i br ant  as ever .   See maj or i t y op. ,  ¶35.   

Such cl auses have been,  ar e,  and wi l l  cont i nue t o be l ooked upon 

wi t h di sf avor . 1 

¶48 I  al so agr ee wi t h t he maj or i t y t hat  Di scount  Fabr i c 

House of  Raci ne,  I nc.  v.  Wi sconsi n Tel ephone Co. ,  117 

Wi s.  2d 587,  345 N. W. 2d 417 ( 1984) ,  i s  st i l l  good l aw.   See 

maj or i t y op. ,  ¶¶3,  45.   I  par t  ways wi t h t he maj or i t y,  however ,  

i n i t s appl i cat i on of  t hat  l aw t o t he r ecor d i n t hi s case.   The 

maj or i t y obf uscat es t he f ocus of  t he summar y j udgment  i nqui r y by 

engagi ng i n gener al i zat i ons as t o t i me and l ocat i on r at her  t han 

f ocusi ng on t he speci f i c  t i mes and l ocat i ons r el evant  her e.  

¶49 As t he maj or i t y r ecogni zes,  i t  i s  c l ear  t hat  

" Wi sconsi n case l aw does not  f avor  excul pat or y agr eement s. "   

Maj or i t y op. ,  ¶35.   " I ndeed, "  says t he maj or i t y,  " each 

excul pat or y cont r act  t hat  t hi s cour t  has l ooked at  i n t he past  

25 year s has been hel d unenf or ceabl e. "   I d.  ( c i t i ng Al exander  T.  

Pendl et on,  Enf or ceabl e Excul pat or y Agr eement s:   Do They St i l l  

Exi st ?,  78 Wi s.  Lawyer  16,  ( August  2005) ) . 2   

                                                 
1 See,  e. g. ,  At k i ns v.  Swi mwest  Fami l y Fi t ness Ct r . ,  2005 WI  

4,  ¶12,  277 Wi s.  2d 303,  691 N. W. 2d 334;  Mer t en v.  Nat han,  108 
Wi s.  2d 205,  210- 11,  321 N. W. 2d 173 ( 1982) .  

2 The cases t o whi ch t he ar t i c l e r ef er s ar e At ki ns,  277 
Wi s.  2d 303;  Yauger  v.  Ski i ng Ent er pr i ses,  I nc. ,  206 Wi s.  2d 76,  
557 N. W. 2d 60 ( 1996) ;  Ri char ds v.  Ri char ds,  181 Wi s.  2d 1007,  
513 N. W. 2d 118 ( 1994) ;  Dobr at z v.  Thomson,  161 Wi s.  2d 502,  468 
N. W. 2d 654 ( 1991) ;  Ar nol d v.  Shawano Count y Agr i c.  Soc' y,  111 
Wi s.  2d 203,  330 N. W. 2d 773 ( 1983) ;  and Mer t en,  108 Wi s.  2d 205.  
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¶50 Just  l ast  t er m t hi s cour t  r eaf f i r med i t s r est r i ct i ve 

appr oach t o excul pat or y agr eement s i n At ki ns v.  Swi mwest  Fami l y 

Fi t ness Cent er ,  2005 WI  4,  277 Wi s.  2d 303,  691 N. W. 2d 334:  

Wi sconsi n case l aw does not  f avor  such agr eement s.   
Whi l e t hi s cour t  has not  hel d t hat  an excul pat or y 
c l ause i s i nval i d per  se,  we have hel d t hat  such a 
pr ovi s i on must  be const r ued st r i ct l y agai nst  t he par t y 
seeki ng t o r el y on i t .  

At k i ns,  277 Wi s.  2d 303,  ¶12 ( c i t at i ons omi t t ed) .  

¶51 Ti me and t i me agai n,  t hi s cour t  has hel d excul pat or y 

agr eement s unenf or ceabl e and has st at ed t he r ul e t hat  such 

agr eement s ar e di sf avor ed.   On t hi s,  t he maj or i t y and I  agr ee.  

¶52 I  al so agr ee wi t h t he maj or i t y t hat  Di scount  Fabr i c 

r emai ns good l aw.   See maj or i t y  op. ,  ¶¶3,  45.   One of  t he key 

pr i nci pl es of  Di scount  Fabr i c i s t hat  a cont r act  i s  

unconsci onabl e i f  t her e i s an absence of  meani ngf ul  choi ce f or  

one par t y t oget her  wi t h cont r act  t er ms t hat  ar e unr easonabl y 

f avor abl e t o t he ot her  par t y.   Thi s pr i nci pl e i s wel l - set t l ed3 

and i nf uses t he maj or i t y ' s anal ysi s,  even as i t  char act er i zes 

t he agr eement  her e as a st i pul at ed damages cl ause.   See maj or i t y 

op. ,  ¶¶39- 43;  see al so maj or i t y op. ,  ¶¶27,  33.  

¶53 Wher e I  di sagr ee wi t h t he maj or i t y i s i n i t s 

appl i cat i on of  Di scount  Fabr i c i n l i ght  of  t he r ecor d i n t hi s 

case,  deci ded on summar y j udgment .   Al t hough t he maj or i t y 

                                                 
3 See Demi nsky v.  Ar l i ngt on Pl ast i cs Mach. ,  2003 WI  15,  ¶27,  

259 Wi s.  2d 587,  657 N. W. 2d 411;  Di scount  Fabr i c House of  
Raci ne,  I nc.  v.  Wi sconsi n Tel .  Co. ,  117 Wi s.  2d 587,  601,  345 
N. W. 2d 417 ( 1984) ;  Fi r st  Fed.  Fi n.  Ser v. ,  I nc.  v.  Der r i ngt on' s  
Chevr on,  I nc. ,  230 Wi s.  2d 553,  558,  602 N. W. 2d 144 ( Ct .  App.  
1999) ;  Leasef i r st  v.  Har t f or d Rexal l  Dr ugs,  I nc. ,  168 
Wi s.  2d 83,  89,  483 N. W. 2d 585 ( Ct .  App.  1992)  
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r eci t es summar y j udgment  st andar ds,  i t  does not  pr oper l y appl y  

t hem.   I f  i t  di d,  i t  coul d not  r each t he r esul t  t hat  i t  does 

under  Di scount  Fabr i c.   Al l ow me t o demonst r at e.  

¶54 I n Di scount  Fabr i c,  t he cour t  r ecogni zed t hat  t he 

yel l ow pages aspect  of  t he phone company' s deal i ngs was " not  

l egal l y monopol i st i c. "   Di scount  Fabr i c,  117 Wi s.  2d at  594.   

The cour t  i nval i dat ed t he excul pat or y c l ause i n Di scount  Fabr i c 

( 1)  because of  t he phone company' s " deci s i ve advant age of  

bar gai ni ng st r engt h"  and ( 2)  because t her e was no si gni f i cant  

compet i t i on.   I d.  at  594,  596,  604.   Acknowl edgi ng t he exi st ence 

of  ot her  yel l ow pages publ i sher s i n t he r el evant  ar ea,  t he cour t  

concl uded t hat  t her e was no " ot her  mode of  

adver t i s i ng .  .  .  whi ch r eaches as many cust omer s,  i s  of  a 

s i mi l ar  nat ur e as t he yel l ow pages,  and i s i nexor abl y t i ed t o 

t he t el ephone ser vi ce. "   I d.  at  591,  594.  

¶55 The quest i on i s not ,  as t he maj or i t y woul d have i t ,  

s i mpl y whet her  t he t el ecommuni cat i ons i ndust r y has gener al l y 

opened t o compet i t i on s i nce t he t i me of  Di scount  Fabr i c i n 1984.   

Of  cour se i t  has.  

¶56 Rat her ,  t he quest i on t he maj or i t y shoul d be aski ng i s 

whet her  t he yel l ow pages adver t i s i ng mar ket  was any di f f er ent  i n 

1999 i n Oconomowoc and Waukesha and i n 2000 i n Wat er t own t han 

t he mar ket  addr essed i n Di scount  Fabr i c.   The answer  i s uncl ear .   

I t  i s  pr eci sel y t hi s uncer t ai nt y t hat  r ender s t hi s case 

unsui t abl e f or  summar y j udgment  di sposi t i on.  

¶57 The maj or i t y shi f t s t he f ocus of  t he summar y j udgment  

i nqui r y.   The r el evant  t i me i s 1999- 2000.   The r el evant  
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l ocat i ons ar e Oconomowoc,  Waukesha,  and Wat er t own.   The maj or i t y  

obf uscat es t hi s by engagi ng i n gener al i zat i ons,  appar ent l y 

r el y i ng on dat a f or  2002 and dat a f or  Mi l waukee.   See maj or i t y  

op. ,  ¶¶9,  23.   

¶58 Rai nbow' s summar y j udgment  mat er i al s i ncl ude an 

af f i davi t  by Fr ank Paol et t i ,  t he API  empl oyee who negot i at ed 

wi t h Rai nbow.   He aver r ed t hat  dur i ng t he t i me per i od of  

Sept ember  1997 t o Sept ember  2000,  he was awar e of  " no ot her  book 

t hat  had t he dept h of  di st r i but i on and penet r at i on compar abl e t o 

t hat  of  Amer i t ech' s Yel l ow pages"  and t hat  API  had " no r eal  

compet i t or s i n t he adver t i sement / yel l ow page mar ket . "   An 

at t achment  t o hi s af f i davi t  showed t hat  i n Oconomowoc i n 1999-

2000,  99. 3 per cent  of  househol ds had a t el ephone.    

¶59 I n API ' s spar se summar y j udgment  mat er i al s,  one of  i t s 

r egi onal  mar ket i ng manager s aver r ed t hat  consumer s i n t he 

Waukesha ar ea consul t ed Amer i t ech' s compet i t or s 9 per cent  of  t he 

t i me i n 1998 and 41 per cent  of  t he t i me i n 2002.   The r egi onal  

manager ' s af f i davi t  gi ves no such st at i st i cs f or  Oconomowoc or  

Wat er t own f or  any year .   Rat her ,  i t  makes gener al  f act ual  

asser t i ons.   For  exampl e,  t he r egi onal  manager  aver s t hat  t her e 

has been i ncr easi ng compet i t i on " s i nce t he l at e 1990' s"  and t hat  

t her e has been one " ser i ous compet i t or "  f or  " sever al  year s"  i n 

" Mi l waukee and t he r est  of  sout heast er n Wi sconsi n. "     

¶60 Unl i ke t he maj or i t y,  I  v i ew t hese mat er i al s i n a l i ght  

most  f avor abl e t o Rai nbow,  as summar y j udgment  met hodol ogy 

r equi r es.   I n doi ng so,  I  concl ude t hat  t he mat er i al s 

demonst r at e a genui ne i ssue of  mat er i al  f act  as t o whet her ,  at  
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t he r el evant  t i me i n t he r el evant  mar ket s,  API  had any mor e t han 

negl i gi bl e compet i t i on as cont empl at ed i n Di scount  Fabr i c.   

Her e,  on t hi s r ecor d,  i t  r emai ns di sput ed whet her  t her e was any 

" ot her  mode of  adver t i s i ng .  .  .  whi ch r eaches as many 

cust omer s,  i s  of  a s i mi l ar  nat ur e as t he yel l ow pages,  and i s 

i nexor abl y t i ed t o t he t el ephone ser vi ce. "   Di scount  Fabr i c,  117 

Wi s.  2d at  594.  

¶61 An oppor t uni t y t o bar gai n i s anot her ,  r el at ed mat er i al  

f act  under  Di scount  Fabr i c.   The par t i es i n Di scount  Fabr i c 

st i pul at ed as f ol l ows:  

t hat  al l  yel l ow pages adver t i s i ng i n Wi sconsi n f or  t he 
year  i n quest i on ut i l i zed t he same f or m cont r act .   
Fur t her mor e,  none of  t he t el ephone company' s empl oyees 
or  agent s had t he aut hor i t y t o al t er  any of  t he t er ms 
or  pr ovi s i ons of  t he st andar d cont r act ,  nor  had t hey 
ever  done so.   The par t i es al so st i pul at ed t hat  t her e 
was never  any bar gai ni ng on ei t her  pr i ce or  t er ms wi t h 
any adver t i ser ;  each subscr i ber  i n t he Raci ne 
di r ect or y pai d exact l y t he same f or  t he same si ze 
l i s t i ng or  adver t i sement .  

I d.  at  589- 90.  

¶62 The maj or i t y says t hese ar e " i mpor t ant  st i pul at i ons. "   

Maj or i t y op. ,  ¶17.   I  agr ee t hat  t hey ar e i mpor t ant ,  and t hey 

under scor e t he exi st ence of  genui ne i ssues of  mat er i al  f act  

her e.  

¶63  Tur ni ng agai n t o API ' s spar se summar y j udgment  

mat er i al s,  API  of f er s no af f i r mat i ve evi dence of  Rai nbow' s 

oppor t uni t y t o bar gai n,  ot her  t han t he l anguage of  t he cont r act  

i t sel f .   I n cont r ast ,  Rai nbow' s r esponsi ve mat er i al s i ncl ude an 

aver ment  by Paol et t i  t hat  as a r epr esent at i ve of  API  he was not  

aut hor i zed t o change t he t er ms of  t he f or m cont r act .  
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¶64 Mor eover ,  t he cont r act  i t sel f  i s  i nt er nal l y 

i nconsi st ent  as t o t he oppor t uni t y t o bar gai n.   I t  st at es t hat  

t he cust omer  may negot i at e di f f er ent  t er ms i ncl udi ng hi gher  

l i abi l i t y  l i mi t s,  as t he maj or i t y emphasi zes.   However ,  i t  al so 

cont ai ns t he f ol l owi ng pr ovi s i ons:  

I N ORDER TO MAI NTAI N OUR PRI CI NG SCHEDULES,  WE CANNOT 
AND DO NOT ACCEPT LI ABI LI TY FOR LOST PROFI TS OR FOR 
ANY I NCI DENTAL OR CONSEQUENTI AL DAMAGES ARI SI NG OUT OF 
ERRORS OR OMI SSI ONS.  .  .  .   

.  .  .  .  

UNDER NO CI RCUMSTANCES ( 1)  WI LL OUR LI ABI LI TY FOR ANY 
ADVERTI SI NG UNI T EXCEED THE AMOUNT YOU HAVE ACTUALLY 
PAI D FOR I T TOGETHER WI TH FUTURE PAGESPLUS ADVERTI SI NG 
CREDI T OF LI KE AMOUNT .  .  .  .  

¶65 Agai n,  and unl i ke t he maj or i t y,  I  f ol l ow summar y 

j udgment  met hodol ogy and const r ue t he par t i es '  summar y j udgment  

mat er i al s i n t he l i ght  most  f avor abl e t o Rai nbow,  not  i n a l i ght  

most  f avor abl e t o API .   I n doi ng so,  I  concl ude t hat  t he 

i nt er nal  i nconsi st ency of  t he cont r act  and Paol et t i ' s  af f i davi t  

r ai se an i ssue of  mat er i al  f act  as t o whet her  Rai nbow had any 

r eal  oppor t uni t y t o bar gai n.   At  a mi ni mum,  t hey r ai se a 

r easonabl e i nf er ence t hat  t he oppor t uni t y t o bar gai n st at ed i n 

t he cont r act  i s  i l l usor y.    

¶66 I n shor t ,  t he par t i es '  summar y j udgment  mat er i al s 

r ai se genui ne i ssues of  mat er i al  f act  under  Di scount  Fabr i c.   I t  

r emai ns di sput ed whet her ,  i n t he r el evant  mar ket s at  t he 

r el evant  t i me,  API ' s yel l ow pages busi ness,  even i f  " not  l egal l y 

monopol i st i c, "  l ef t  Rai nbow wi t h no " ot her  mode of  

adver t i s i ng .  .  .  whi ch r eaches as many cust omer s,  i s  of  a 

s i mi l ar  nat ur e as t he yel l ow pages,  and i s i nexor abl y t i ed t o 
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t he t el ephone ser vi ce. "   Di scount  Fabr i c,  117 Wi s.  2d at  594.   

I t  r emai ns di sput ed whet her ,  i n t he r el evant  mar ket s at  t he 

r el evant  t i me,  API  had a " dec i s i ve advant age of  bar gai ni ng 

st r engt h. "   I d.  at  596.   I t  r emai ns di sput ed whet her  Rai nbow had 

any r eal  oppor t uni t y t o bar gai n.   Thus,  I  woul d r ever se t he 

ci r cui t  cour t ' s  gr ant  of  summar y j udgment .  

¶67 I n sum,  al t hough I  agr ee wi t h t he maj or i t y t hat  our  

j ur i spr udence r egar di ng excul pat or y c l auses r emai ns as v i br ant  

as ever  and t hat  Di scount  Fabr i c r emai ns good l aw,  I  di sagr ee 

wi t h t he maj or i t y ' s appl i cat i on of  t he l aw her e.   Accor di ngl y,  I  

r espect f ul l y di ssent .  
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